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Construction contract law
‘Back to basics’

Richard Wade
Partner, Head of Construction and Development

Blake Lapthorn

12 May 2009



Overview

‘Why does good documentation matter?’

� The contractual set up

� The contractual pitfalls





Contract law – the basics

Some essential characteristics

� Agreement
� Offer/acceptance
� Consideration
� Capacity
� Written or oral or by conduct
� Privity



OWNER

FUNDER AB Developments Limited 
(Employer)

PURCHASER/
TENANTS

MAIN CONTRACTOR ARCHITECT M & E ENGINEER STRUCTURAL 
ENGINEER

Q.S

SUB-CONTRACTORS SUPPLIERS SUB-CONSULTANTS



Key issues in contract law

� Privity (see above)

� Joint and several liability

� Insurance

� Insolvency



The ‘interested third parties’

� Owner/purchaser

� Tenant

� Fund

� Employer

� Employer’s associated company

� Ultimate client/owner

� Present/future?



Protection of third parties’ interests

� Warranties

� Third party rights

� Assignment

� Future third parties

� Importance of:

– underlying contractual agreement

– insurance



Warranties

� Enforceable contractual promise

� Remedy in damages

� Express or implied

� Written or verbal

� Protects the third party’s rights in case of exclusion of 
Contract (Rights of Third Parties) Act 1999



What (exactly) are warranties?

� Create legal obligations between non-contracting 
parties

� ‘quasi’ contracts
� Contain provisions about (amongst other things):

– performance
– insurance
– copyright
– ‘step in’

� Assignable



The Paradox of modern developments:

� Often the developer is not the end user/occupier

� Linden Gardens Trust v Lenesta Sludge (House of 
Lords, 1993) (‘the St Martins Case’); highlights the 
paradox and a possible solution

but …

� McAlpine – Panatown (House of Lords, 2000)
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Other methods of protection of third party 
interests

� Bonds (performance/guarantee and ‘on demand’ or 
‘conditional’)

� Guarantees – must be written

� Novation (not to be confused with assignment)



Contractor performance and 
behaviour

Some contractual hotspots





Disputes and how to avoid them

� Why good contracts go bad

� Legal problems 

� People and dispute resolution 

� Three useful tips



Why good contracts go bad

� Misunderstanding the law

� Terms and obligations not defined

� Rash decision making

� Breakdown in the management of the contract or 
relationships

� Failure to adequately deal with disputes 

� One off contracts – no perceived benefit in 
continuing relationships

� Margins too tight



Legal problems

� Misunderstanding the law (use of Letters of Intent, 
contract formation, suspension)

� Lack of definition in terms and obligations (eg notice to 
correct breach, eg JCT SBC05 Clause 8.4)

� Rash decision making (suspension and termination... 
repudiation?) – Reinwood v L Brown & Sons (2008)

� Breakdown in management of contract/relationships

� Failure to plan

� Failure to pay! Increasingly prevalent in current climate –
Melville Dundas v Wimpey (2007)

� Failure to deal adequately with disputes



A Case Study in Disproportionality:

Multiplex Construction (UK) Limited v Cleveland 
Bridge (TCC, 2008)

� Judgment of Mr Justice Jackson 29 September 2008

� Award of £6 million damages to Multiplex

� Overall legal costs incurred ... £22 million

� Award of legal costs to winner … 20%



Alternative dispute resolution (ie not
litigation or arbitration )

“ADR”...

� Mediation
� Dispute Resolution Board
� Early neutral evaluation
� ‘Mediation and arbitration’
� Adjudication
� Negotiation/collaborative working ‘clear!’



Proposed Construction Act amendments (1)
payment

� Prohibition of ‘pay when certified’ (section 110)

� Introduction of ‘payee notice’ (section 110A/B)

� Overhaul of withholding notices – requirement to pay 
‘notified sum’ (section 111)



Proposed Construction Act amendments (2)
adjudication

� Removal of section 107 (requirement for contract to 
be in writing) but …

� New requirement for adjudication provisions to be in 
writing (section 108)

� Stipulations about costs and fees - including 
outlawing of ‘Tolent’ clauses (sections 108A/B/C)



Three useful tips to take away

� Ensure clarity of contract terms etc...

� Effectively manage disputes

� If in doubt ... take good advice!
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